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Letter from Chair
 
Dear Friends,
 
How fortunate I am to be writing to this section which has graciously allowed me to be
the Chair for the coming year. The recession and resulting budget cuts makes those of
us who are public servants grateful to have a job. I am indeed grateful and even more
so to be doing something that I enjoy, while feeling that I have a small role in
protecting the environment. What I did not anticipate was the collegiality between
private practitioners and government attorneys. The Tennessee Bar Association's
Environmental Law Section has shown me just that. I am amazed by the amount of
time that private practitioners, and government practitioners, devote to the prosperity
of this Section. For that, I thank you.
 
The coming year has many opportunities for the members of this Section to participate.
First, we are always searching for sponsors for our quarterly newsletters. Section
members have many sponsorship opportunities to recruit sponsors through their firms
and through work with environmental consultants in the field. Not only does this allow
the practitioner to spotlight their own practice but it is also an excellent opportunity
for consultants to reach those most in need through their counsel.
 
The John Hastings Memorial Writing Competition is for student members of the
Environmental Law Section. All student members are encouraged to participate. Rules
of the contest are available at the following link:
http://www.tba.org/sections/EnvironmentalLaw/index.html
 
Also, my favorite event of the year is the Tennessee Department of Environment and
Conservation's Solid Waste Conference. Next year will mark the 40th Anniversary of the
Conference and promises to be the best year yet. This Section is sponsoring the
Environmental Law Track at the Conference in Gatlinburg April 2011.  For more
information or to register, visit the website:
http://tn.gov/environment/swm/conference/.  There is a relatively new event where
members of the Bar mingle with the Commissioner, TDEC staff and each other. I know
each of you will enjoy this informative and CLE producing event. Special thanks to Max
Fleischer of this Section for putting this together each year. 
 
I look forward to working with each of you in the coming year and meeting you
personally in the near future.

Best,
 
Devin M. Wells
Environmental Legal Counsel
TN. Dept. of Environment & Conservation 
(615) 532-0137
Devin.Wells@tn.gov

Apex Oil Goes to Washington: A Challenge for the Supreme
Court or Congress or Much Ado About Nothing?
 
By Darlene T. Marsh1 and Lawrence R. Ahern, III2

 
Last year, the Seventh Circuit held that obligations evidenced by a RCRA3 injunction,
requiring clean-up of petroleum contamination, were not discharged in a predecessor
entity's bankruptcy.4 The decision drew some attention,5 because it seemed to conflict
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with other authority, particularly in the Sixth Circuit and even arguably in the Supreme
Court. However, it may not dramatically change the way environmental responsibilities
affect bankruptcy practice.
 
If the injunction had been issued under a different environmental statute, one that
provided for cost recovery or money damages, then arguably the court would have
reached the opposite result. The debtor might have argued that it was no longer bound
by the injunction because it was discharged in the bankruptcy proceeding.6 The reason
that the environmental statute, on which the injunction in the Seventh Circuit was
based, made such a difference turns on the definition of "claim" under the Bankruptcy
Code (the "Code").7 Under this definition, an equitable remedy, like an injunction,
becomes a claim subject to discharge only when a breach of performance gives rise to
a right to payment. The Seventh Circuit said the RCRA provision in question provided
no such right and therefore was not affected by the Code's discharge provisions.
 
Background8

 
Hartford, Illinois (a suburb of St. Louis and located on the Missouri River) has been
home to four oil refineries over the past 100 years, including Amoco, Shell, White Star
and Clark, the predecessor to Apex. There were a number of releases and both the
State of Illinois and U.S. Environmental Protection Agency ("EPA") conducted oversight
activities beginning as early as 1986. Those activities were conducted under the
auspices of several different environmental statutes, including CERCLA,9 OPA,10 RCRA
and CWA.11 In March, 2004, three of the four oil companies entered into a Consent
Order ("AOC") agreeing to effectuate interim measures and develop a remediation
plan. Clark/Apex was invited to participate, but was not a party to the AOC.
 
Apex filed a petition for protection under Chapter 11 of the Code in December 1987,
which included its subsidiary, Clark. The refinery was sold to Premcor Refining Group,
Inc. in a sale approved by the Bankruptcy Court under § 363 of the Code. The
remaining assets of the old Apex were sold to a new Apex entity and Clark was merged
into the new entity, again with Bankruptcy Court approval.
 
The EPA clearly had notice of the bankruptcy. It filed an $8.3 million claim for Clean
Air Act violations at the refinery and was paid under the confirmed plan. No claim was
filed for the petroleum contamination.
 
Rationale
 
Apex argued that its case was indistinguishable from the Sixth Circuit's ruling in U.S. v.
Whizco.12 In that case, the mining operations that gave rise to the environmental
obligation had ceased and the regulatory authority had no alternative remedy whereby
it could perform the cleanup and demand payment for the costs. Because the debtor
lacked the physical capacity to perform the reclamation work and would have to pay
money to a third party to comply with the injunction, the Sixth Circuit found the
obligation discharged. The Seventh Circuit dismissed this argument by finding that the
ability of the debtor to perform the clean-up has no relevance to the policy of either
the Code or RCRA. If Apex's position were adopted, then parties would be discouraged
from developing an internal capability of cleaning up pollution caused by their
activities.
 
The apparent split of authority between the Sixth and Seventh Circuits leaves open a
number of issues. If the petition for certiorari is granted, then we may receive some
direction on whether regulatory authorities may "bankruptcy-proof" their enforcement
actions by staying away from statues that provide an alternative money judgment, like
CERCLA. Apex would also present an opportunity for a decision on whether imposing
liability on successor entities for environmental obligations is an exception to sales that
are otherwise "free and clear" under § 363 of the Code. It may be that a balancing of
competing interests approach will be the best solution for the difficult issues presented
by the cases and that the time for consideration is ripe.
 
What Does Apex Really Change and What Can the Supreme Court Do?
 
In considering this possibility, however, the Court must examine the underlying issue in
the Seventh Circuit's analysis: whether RCRA actually provides a monetary claim. The
Seventh Circuit addressed this issue by looking to the Supreme Court's decision in
Meghrig v. KFC Western, Inc.,13 which interpreted another RCRA provision for private
suits14 for the proposition that RCRA section 6973(a) (applicable in Apex) “does not
authorize any form of monetary relief.”15 In Meghrig, however, the Supreme Court
expressly reserved the question of whether section 6972(a) prevented private parties
from recovering future cleanup costs,16 and the Seventh Circuit's emphasis on that
decision may be discounted by the Court as it considers the petition for
certiorari. Section 6973(a) speaks in terms of restraining or ordering the defendant to
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do something and thus seems designed to provide the EPA with equitable relief, but it
remains to be decided whether its language (authorizing an "order ... to take such
other action as may be necessary") is broad enough to permit a monetary recovery of
future cleanup costs. The Seventh Circuit simply decided that, if the government orders
a defendant to remediate contamination and the defendant incurs costs in complying
with that order, the cost incurred is not the equivalent of "a right to payment" under
section 6973(a). This may not be a split with the Sixth Circuit's ruling in Whizco, which
did not address 6973(a).
 
If the Supreme Court adopts this view and rejects the request for a writ of certiorari,
parties to future cases may simply try to view Apex narrowly and take the position that
other environmental statutes, providing in any fashion for monetary relief, yield
"claims" that can be discharged. This may result in some gamesmanship, as in Apex, but
it may not be the end of the world for counsel seeking to reorganize debtors with
environmental obligations. Even in the Seventh Circuit, Whizco may be good law,
except in a case exactly like Apex, in which the EPA can play the section 6973(a)
card. In this battle of wits, however, government lawyers may become even more
enthusiastic about enforcing environmental obligations under 6973(a). This may
ultimately be a problem for Congress to resolve.17

 
Endnotes:
 
1 Partner, Burr & Forman LLP, Nashville; Member, Environmental Law Section,
Tennessee Bar Association; Fellow, American College of Mortgage Attorneys.This article
is based in part on material in L. AHERN & D. MARSH, ENVIRONMENTAL OBLIGATIONS IN
BANKRUPTCY (Thomson West 2010), available on Westlaw and at
http://west.thomson.com/. Much Ado [or Adoe] About Nothing is a comedy by William
Shakespeare (not available on Westlaw) about two pairs of lovers, engaged in a "merry
war."
 
2 Partner, Burr & Forman LLP, Nashville; former Chair, Section of Commercial, Banking
and Bankruptcy Law, Tennessee Bar Association; Fellow, American College of
Bankruptcy.
 
3  Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.
 United States v. Apex Oil, Co., Inc., 579 F.3d 734, 52 Bankr. Ct. Dec. (CRR) 2, 69
Env't. Rep. Cas. (BNA) 1658,
 

4  Bankr. L. Rep. (CCH) P 81572 (7th Cir. 2009), pet. for cert., 78 USLW 3523 (Feb. 23,
2010) (holding Apex Oil, successor to entity that contaminated groundwater, which did
not operate an oil refinery, was liable to clean up site).
 
5  See, e.g., Richard Fil and Patrick M. Birney, Resource Conservation and Recovery Act
v. Chapter 11: When is a "Discharge" not Discharged? Am. Bankr. Inst. J. 26 (Nov.
2009); Lawrence T. Burick and Jennifer L. Maffett, When is a Claim Not a Claim: Does
Apex Oil Clarify or Confuse? 2009 No. 12 Norton Bankr. L. Adviser 1 (characterizing
Apex Oil as decision by "pro green" judges, in "clash" with "pro fresh start" judges).
 
6 Ohio v. Kovacs, 469 U.S. 274, 283-87 (1985) (holding mandatory injunction was
dischargeable claim under narrow circumstances).
 
7 11 U.S.C. 101(5).
 
8 Much of this factual background is drawn from the brief of the appellant to the
Seventh Circuit. The briefs are available on Westlaw.
 
9 Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §
9601, et seq.
 
10 Oil Pollution Act, 33 U.S.C. § 2701, et seq.
 
11 Clean Water Act, 33 U.S.C. § 1251, et seq.
 
12 841 F.2d 147, 17 Bankr. Ct. Dec. (CRR) 497, 27 Env't. Rep. Cas. (BNA) 1373, Bankr. L.
Rep. (CCH) P 72214, 18 Envtl. L. Rep. 20571 (6th Cir. 1988). In the Apex decision,
Judge Posner specifically rejected the "factually similar" holding of Whizco. 579 F.3d at
738.
 
13 Meghrig v. KFC Western, Inc., 516 U.S. 479, 483-87, 116 S. Ct. 1251, 134 L. Ed. 2d
121, 42 Env't. Rep. Cas. (BNA) 1193, 26 Envtl. L. Rep. 20820 (1996).
 



14 RCRA § 6972(a), 42 U.S.C. § 6972(a).
 
15  Apex, 579 F.3d at 736 (emphasis in original).
 
16 Meghrig, 516 U.S. at 488.
 
17 Bankruptcy practitioners will be familiar with other cases in which the Supreme
Court has taken this approach, directing that, "when the statute’s language is plain, the
sole function of the courts – at least where the disposition required by the text is not
absurd - is to enforce it according to its terms." United States v. Ron Pair Enters. Inc.,
489 U.S. 235, 241 (1989). See also Lamie v. United States Trustee, 540 U.S. 526 (2004),
Hartford Underwriters Inc. Co. v. Union Planters Bank, N.A., 530 U.S. 1, (2000).
 

2nd Place Winner - 2010 Jon Hastings Memorial Award Writing
Competition
 
The Environmental Law Section is proud to provide the members of this Section the
2nd place winning article from the 2010 Jon Hastings Memorial Award Writing
Competition. Congratulations to author Eliot D. Kerner for his 2nd place winning entry
in this annual law student writing competition held in memory of one of the Section's
outstanding founding members. We hope that you enjoy this article, "Cooking Up a
Solution: Remediating Methamphetamine's Environmental Hazards in Tennessee"
available in downloadable format at:
http://www.tba.org/sections/EnvironmentalLaw/hastings_2010.pdf.

The Tennessee Recreational Use Statute and Incentivizing
Conservation
 
By
Brad A. Fraser
David A. Chapman
 
The Nitty Gritty Dirt Band is a classic country-folk-rock group that formed in the mid-
1960's. The band has changed names and lineups several times - first, NGDB, then just
"The Dirt Band."  Little known fact, they provided backup to Steve Martin's "King Tut"
as the "Toot Uncommons."  Yet the music remains delightfully simple: "Mr. Bojangles",
"American Dream," "Make a Little Magic." After becoming "Nitty Gritty" again in the 80's,
the band released "Fishin' in the Dark."1  The premise of the song is a young
beau planning on taking his girl fishing at night.  The setting: 
 

Across the field where the creek turns back
By the old stump road
I'm going to take you to a special place
That nobody knows

 
Later in the song:
 

And it don't matter if we sit forever
And the fish don't bite
We'll jump in the river and cool ourselves 
from the heat of the night

 
In the event the young lovers were to sustain some type of injury as a result of this
escapade in Tennessee, the same statute which would immunize the subject landowner
from tort liability also serves to at least partially incentivize keeping the land open
and unimproved for the enjoyment of our young couple. In drafting statutes designed to
wholly or partially immunize certain individuals from tort liability, the Tennessee
General Assembly has generally focused on negating one of the five elements in our
well-known negligence framework.2 The Tennessee "recreational use" statute codified
at Tenn. Code Ann. § 70-7-101, et seq. is one such example, but is unique in that it
"provides that a landowner neither owes a duty of care to keep land or premises safe
for certain recreational users nor is such a landowner required to give any warning to
recreational users for any hazardous conditions which might exist on the property."3

Unlike statutes which may, for example, dictate the proximate cause of a certain type
of injury,4 the Tennessee recreational use statute thus eliminates any legal duty which
may otherwise exist on the part of landowners falling within its protection. If its
conditions are met, the statute answers the "duty" question in a negligence analysis and

http://www.tba.org/sections/EnvironmentalLaw/hastings_2010.pdf


precludes consideration of any other negligence element in a particular case.5 This "no
duty" rule contained within the recreational use statute provides:
 

(a) The landowner, lessee, occupant, or any person in control of land or
premises owes no duty of care to keep such land or premises safe for entry or
use by others for such recreational activities as hunting, fishing, trapping,
camping, water sports, white water rafting, canoeing, hiking, sightseeing,
animal riding, bird watching, dog training, boating, caving, fruit and vegetable
picking for the participant's own use, nature and historical studies and
research, rock climbing, skeet and trap shooting, skiing, off-road vehicle
riding, and cutting or removing wood for the participant's own use, nor shall
such landowner be required to give any warning of hazardous conditions, uses
of, structures, or activities on such land or premises to any person entering on
such land or premises for such purposes, except as provided in § 70-7-104.6

The immunity afforded by Tenn. Code Ann. § 70-7-102 applies with equal force to
private landowners, the State of Tennessee, and the United States,7 and leaves open
the possibility that individuals engaged in other, non-enumerated activities are
"recreational land users" to whom no duty of care is owed. As explained by the
Tennessee Court of Appeals, "[t]he statute employs the phrase 'such recreational
activities as' in a manner that implies that the list is neither exclusive nor exhaustive. .
.Accordingly, activities similar to those explicitly enumerated in section 102 may also
fall within the purview of the recreational use statute."8 The law has consequently been
held, for example, to bar claims arising from falls on sidewalks,9 collapsing non-
functioning cannons,10 fly fishing accidents,11 bicycling,12 and caving.13

           
While the statute is "designed to encourage owners to open their land for recreational
use,"14 the relatively few Tennessee cases interpreting its "no duty" provision have
almost exclusively hinged on the activity in which the injured party was engaged as
opposed to the characteristics of the land on which the injury occurred.15 The
recreational use statute therefore creates an unusual legal situation in that a
defendant's duty to maintain his or her own land in a safe condition depends on what
someone else may or may not actually be doing on that land.16 The test for whether
the statute absolves a landowner of potential liability accordingly consists of two
inquiries: "(1) whether the activity alleged is a recreational activity as defined by the
statute; and, if so, (2) whether any of the statutory exceptions or limitations to the
immunity defense are applicable." 17  The recreational use statute therefore provides a
limited incentive for land conservation in that most of its enumerated activities such as
"hunting, fishing, trapping, camping, water sports, white water rafting, canoeing, [and]
hiking" are generally performed on unimproved land. The statutory definition of "land"
or "premises" as used in Tenn. Code Ann. § 70-7-102, moreover, seems to demonstrate
a preference for potential defendants who have kept their land in its natural,
unimproved state. While the definition of "land" and "premises" includes "all real
property," "waters," and "trees" in addition to "building[s] or structure[s]," it specifically
excludes "the landowner’s principal place of residence and any improvements erected
for recreational purposes that immediately surround such residence, including, but not
limited to, swimming pools, tennis or badminton courts, barbecue or horseshoe pits,
Jacuzzis, hot tubs or saunas."18

 
While the "no duty" section of the statute does not contain any further distinction
between injuries which may be caused by natural conditions and those which may be
caused by man-made conditions, the statute's other prerequisites for landowner
immunity also tend to create an inventive for conservation. For example, the immunity
afforded by Tenn. Code Ann. § 70-7-102 is subject to an important exception in the
event an injured plaintiff is able to establish that a landowner was guilty of something
more than simple negligence. Pursuant to Tenn. Code Ann. § 70-7-104, the immunity
afforded to landowners by the "no duty" rule does not “limit the liability that otherwise
exists” for acts representing gross negligence or "willful or wanton conduct that results
in a failure to guard or warn against a dangerous condition."19 In construing the
statutory exceptions to the "no duty" rule, however, Tennessee courts have been more
willing to characterize known man-made conditions as those of which failure to warn
constitutes gross negligence. In Sumner v. United States, for example, the federal
district court for the Middle District found that the United States military's failure to
install adequate, legible signage around an "impact area" harboring unexploded
ordnances constituted gross negligence, and thus the military could not avail itself of
immunity under the recreational use statute despite the fact that the plaintiff was
arguably "sight-seeing" at the time he was injured by a "dud" anti-tank round.20 The
Sumner case thus represents an example of gross negligence stemming from a
landowner's actual notice of a dangerous man-made condition to which immunity under
Tenn. Code Ann. § 70-7-102 does not apply.    
 
The Sumner case contrasts sharply with the Tennessee Court of Appeals' decision in
Morgan v. State, a case in which an intoxicated woman fell to her death from a bluff



at a Fentress County state natural area.21 In holding that the State of Tennessee was
not grossly negligent under the recreational use statute in failing to install certain
improvements around the bluff, the Court noted that "[e]recting warning signs,
installing lighting along the trails, fencing the entire area, or installing guard rails,
barriers, or other sorts of buffers, while perhaps appropriate at Dollywood, would have
been entirely unwarranted and unnecessary at a natural area such as Colditz Cove."22

While notice of the bluff’s height was undoubtedly not an issue in the Morgan case, the
State of Tennessee was better able to avail itself of immunity under Tenn. Code Ann. §
70-7-102 because the injurious condition was a natural one. Despite the fact that the
State had the authority23 and ability to install the safety improvements which the
plaintiff in Morgan argued were necessary, the Court found that failing to implement
"unwarranted and unnecessary" improvements in a natural area was not gross
negligence sufficient to cost the State immunity under the recreational use statute. 
 
In sum, the conservation incentive provided by the plain language of the Tennessee
recreational use statute is limited in that the statute makes tort immunity contingent
upon the activities of the injured party instead of the characteristics of a potential
defendant’s property. The exceptions to the "no duty" rule, however, seem to
encompass a preference for unimproved land. The recreational use statute is therefore
unique in Tennessee in that it encourages natural land use in the context of a tort
rule. Ideally, it thus gives all of us more opportunities to go fishin' in the dark.        
 
Brad A. Fraser is a member with Leitner, Williams, Dooley & Napolitan, PLLC in
Knoxville. He received his J.D. from the University of Tennessee College of Law in
1999, and he is licensed in Tennessee and Kentucky.  His practice focuses on defense
litigation in a variety of matters ranging from complex suits in construction defect to
premises and products liability, employment law and professional malpractice
defense.  He has co-authored LWDN's Quick Guide for Premises Liability and several
other firm publications and seminars.
 
David A. Chapman is an associate with Leitner, Williams, Dooley & Napolitan, PLLC in
Knoxville.  He graduated magna cum laude from the University of Tennessee College
of Law in 2007, where he was also a member of the Order of the Coif. His practice
focuses primarily on the defense of trucking, construction, and premises liability
claims.     
 
Endnotes:
 
1 "You and Me Goin' Fishin' in the Dark" is the famous opening line of the chorus in the
Nitty Gritty Dirt Band's "Fishin’ in the Dark."
 
2 "A negligence claim requires proof of the following elements: (1) a duty of care owed
by the defendant to the plaintiff; (2) conduct by the defendant falling below the
standard of care amounting to a breach of that duty; (3) an injury or loss; (4) cause in
fact; and (5) proximate or legal cause." West v. East Tennessee Pioneer Oil Co., 172
S.W.3d 545, 550 (Tenn. 2005) (citations omitted).
 
3 Cagle v. U.S., 937 F.2d 1073, 1075 (6th Cir. 1991).
 
4 For example, the Tennessee Dram Shop Act provides in part that "the consumption of
any alcoholic beverage or beer rather than the furnishing of any alcoholic beverage or
beer is the proximate cause of injuries inflicted upon another by an intoxicated
person." Tenn. Code Ann. § 57-10-101 (1986).
 
5 See generally Hurd v. Flores, 221 S.W.3d 14, 22 (Tenn. Ct. App. 2006) ("It is only
after this Court ascertains whether [defendants] owed a duty of care in this case that
the other elements of the [plaintiffs'] negligence claims can be addressed.").
 
6 Tenn. Code. Ann. § 70-7-102 (1963). 
 
7 See, e.g., Morgan v. State, No. M2002-02496-COA-R3-CV, 2004 WL 170352, *4 (Tenn.
Ct. App. Jan. 27, 2004) (explaining that the statute was amended in 1987 to expressly
include property owned by governmental entities); Cagle, 937 F.2d 1073.
 
8 Parent v. State, 991 S.W.2d 240, 243 (Tenn. 1999) (holding that "[b]icycling is by its
very nature a recreational activity and is comparable to the activities enumerated in §
102.").
 
9 Matthews v. State, No. W2005-01042-COA-R3-CV, 2005 WL 3479318 (Tenn. Ct. App.
Sept. 14, 2005).
 
10 Cagle, 937 F.2d at 1074.
 
11



 Spence v. Tennessee Valley Authority, No. 3:05-0519, 2006 WL 1416759 (M.D. Tenn.
May 17, 2006).
 
12 Parent, 991 S.W.2d at 243.
 
13 Bishop v. Beckner, 109 S.W.3d 725 (Tenn. Ct. App. 2002).
 
14 Cagle, 937 F.2d at 1075.
 
15 See, e.g., Cagle, 937 F.2d at 1075 – 1076 (discussing plaintiff's argument that
"playing on a cannon" is not a specifically-listed recreational use under Tenn. Code
Ann. § 70-7-102);
 
16 This criterion contrasts sharply with the general rule that a defendant's own
activities establish the duty of care which he or she may owe others. For example,
defendants engaged in ultrahazardous activities such as "the storage of explosives or
harmful chemicals, and the harboring of wild animals" may be held strictly liable to
persons injured by those activities, regardless of the care exercised by the
defendant. See generally Leatherwood v. Wadley, 121 S.W.3d 682, 699 (Tenn. Ct. App.
2003).
 
17 Rewcastle v. State, No. E2002-00506-COA-R3CV, 2002 WL 31926848, *3 (Tenn. Ct.
App. Dec. 31, 2002) (citing Parent, 991 S.W.2d at 243). The Court of Appeals in
Matthews also noted that a plaintiff may "defeat this affirmative defense in essentially
three ways: (1) prove that the defendant is not a 'landowner,' (2) prove that the
injured party was not engaged in a recreational activity, or (3) prove that the
landowner's conduct fits within one of the three exceptions in Tenn. Code Ann. § 70-7-
104." Matthews, 2005 WL 3479318 at *4.
 
18 Tenn. Code Ann. § 70-7-101 (1963).
 
19 Tenn. Code Ann. § 70-7-104 (1963).
 
20 Sumner v. U.S., 794 F.Supp. 1358 (M.D. Tenn. 1992).
 
21 Morgan, 2004 WL 170352 at *2.
 
22 Id. at *6.
 
23 See, e.g., Tenn. Code Ann. 11-14-106 (1971) (dictating the scope of permissible
improvements to Class I and Class II natural areas). 
 

North Carolina v. TVA: An Impermissible End-Run Around the
Clean Air Act
 
By Maria V. Gillen1

 
In July 2010, the United States Court of Appeals for the Fourth Circuit issued a seminal
decision respecting the application of public nuisance law at the urging of one state to
activities that are authorized and permitted by another state. This decision may be the
final chapter in a dispute between North Carolina and the Tennessee Valley Authority
("TVA"), a federal agency and the operator of the Nation's largest public power system.
 
In June 2002, North Carolina passed the Clean Smokestacks Act ("CSA"),2 which capped
emissions of sulfur dioxide (SO2) and nitrogen oxides (NOx) from North Carolina’s two
largest utilities, Duke Energy and Progress Energy, and stated that "the State [should]
use all available resources and means, including . . . litigation to induce other states
and entities, including the Tennessee Valley Authority, to achieve reductions . . .
comparable to those required by [this Act] on a comparable schedule."3 North
Carolina's Attorney General responded to this directive by suing TVA in January 2006,
alleging that TVA's coal-fired plants in Tennessee, Alabama, and Kentucky contributed
to adverse effects on the health and welfare of North Carolina's citizens and damaged
the state's resources. North Carolina asked that TVA's plants be declared public
nuisances and that TVA be ordered to meet system-wide caps comparable to those in
the CSA.4

 
A three-week bench trial ensued in the summer of 2008 before the Honorable Lacy H.
Thornburg in the United States District Court for the Western District of North Carolina.
The court heard testimony from almost forty witnesses, both expert and lay, speaking



on issues including ambient air quality, pollution control technology, epidemiology,
toxicology, economics, and public health. In January 2009, the court issued a decision
that emissions from four of TVA's eleven coal-fired plants were public nuisances under
the laws of Tennessee and Alabama, the states in which they are located.5 The court
acknowledged that "[t]he ancient common law of public nuisance is not ordinarily the
means by which such major conflicts among governmental entities are resolved in
modern American governance,"6 but nonetheless decided that general common law
principles trumped the fact that TVA operates its plants in conformity with the
operating permits issued by Tennessee, Alabama, and Kentucky, pursuant to the Clean
Air Act ("CAA").7 The court ordered TVA to install SO2 and NOx pollution controls at its
Bull Run, Kingston, and John Sevier plants in Tennessee and at its Widows Creek plant
in Alabama and to meet plant-specific caps on emissions of SO2 and NOx.8

Interestingly, TVA was either already operating those pollution controls, had started
installation of those pollution controls, or had plans to do so at the majority of the
operating units at issue. The court's emission limits were different from those in the
plants' state-issued CAA permits and corresponded exactly to the limits proposed by
North Carolina, who repeatedly acknowledged that those limits were designed to be
"equivalent" to the limits imposed on North Carolina plants by the CSA.9

 
TVA appealed the decision to the Fourth Circuit. The State of Alabama was granted
intervener status. TVA argued that the district court had improperly applied North
Carolina law extraterritorially by imposing emissions caps derived from the CSA, that
North Carolina had not satisfied the prima facie case for public nuisance under either
state's law, that TVA's plants could not be public nuisances because they operated
within the limits established in permits issued pursuant to the federal CAA, and that the
district court's decision frustrated the goals and methods of the CAA such that it was
preempted. Alabama focused on the fact that North Carolina's suit was not authorized
by Alabama law and was an affront to Alabama’s sovereignty. In response, North
Carolina argued primarily that a common law cause of action could not be preempted
or barred by state issued permits because North Carolina had power as parens patriae
to protect its citizens from harm caused by federal emissions limits that it contended
were too high. 
 
Judges Wilkinson, Niemeyer, and Shedd heard argument on May 14, 2010, and delivered
a unanimous decision in TVA's favor authored by Judge Wilkinson on July 26th. Central
to the court's ruling was the danger of the chaos such "vague public nuisance" suits
would inject into the "nation's carefully created system for accommodating the need for
energy production and the need for clean air."10 The result of allowing such suits, the
court said, "would be a balkanization of clean air regulations and a confused patchwork
of standards [that would] scuttle the extensive system of anti-pollution mandates [of
the Clean Air Act] that promote clean air in this country."11 It also agreed that the
district court had improperly applied North Carolina law extraterritorially, and noted
that it was "difficult to understand how activities that are expressly permitted and
extensively regulated by both federal and state government could constitute public
nuisances."12

 
The court observed that North Carolina was not without remedies to protest the
emissions limitations set by the EPA and neighboring states, but declared unequivocally
that an end-run around the established procedures for contesting those limitations in
federal and state law was not a permissible option.13 The Fourth Circuit's
comprehensive rejection of North Carolina's lawsuit should deter similar lawsuits that
seek to "scuttle" and "balkanize" the "comprehensive" scheme envisioned by the Clean
Air Act. 

 
Endnotes:
 
1 Ms. Gillen is an attorney with the Tennessee Valley Authority and was part of the trial
and appellate teams for North Carolina v. TVA. The views expressed in this article are
Ms. Gillen's and not necessarily those of the Tennessee Valley Authority.
 
2 N.C. Gen. Stat. § 143-215-107D.
 
3 Id. note (S.L. 2002-4).
 
4 NC v. TVA, Civ. No. 1:06cv20 (W.D.N.C.), Compl. §§ 1, 20.
 
5 North Carolina ex rel. Cooper v. Tennessee Valley Authority, 593 F. Supp. 2d 812
(W.D.N.C. 2009), rev'd on appeal, --- F.3d ---, 2010 WL 2891572 (4th Cir. July 26,
2010).
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 Id. at 815.
 
7 Id. at 829-31.
 
8 Id. at 832.
 
9 NC v. TVA, --- F.3d ---, 2010 WL 2891572, at *11 (4th Cir. July 26, 2010).
 
10 2010 WL 2891572, at *1.
 
11 Id.
 
12 Id.
 
13 2010 WL 2891572, at *16.
 

CLE News: Two Exciting WebCasts in December
 
"What Every Country Lawyer Needs to Know About Environmental Law." Join Bill
Penny for this exciting hour-long WebCast on December 14, 2010 at 12:00 - 1:00 PM
Central. This program will briefly review acquisitions of contaminated property and
environmental due diligence; and, water issues, including streams, wetlands,
stormwater and flooding. 
 
"Speed 'Data-ing' for Environmental Mediation and Litigation." This WebCast is set for
December 16, 2010 at 12:00 - 1:00 PM Central. Quickly organizing and digesting vast
quantities of scientific data are key to effectively representing clients in environmental
cases. This presentation will demonstrate tools to improve your legal team's data
fluency including persuasive data presentation with real-time data analysis and
rebuttals.
 
To register for these or other TBA CLE programs, contact TBA at 615-383-7421 or
register online at https://www.tnbaru.com/CLE/catalog_by_date.php.
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Burr & Forman LLP  

Burr & Forman LLP is a century old, full-service law firm with a forward-thinking
approach to providing legal solutions. With nearly 250 attorneys and offices in Alabama,
Florida, Georgia, Mississippi and Tennessee. Burr & Forman offers a wide range of
business and litigation services to diverse clients with local, national, and international
interests.
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